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GENE Loy CHU and Kuo PING YU, 
Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


BRIEF FOR DEFENDANT GENE LOY CHU 


Preliminary Statement 


Defendant Gene Loy Chu appeals from a judgment of 
conviction entered against him in the United States Dis- 
trict Court for the Southern District of New York on 
July 1, 1976, after trial before the Honorable William 
C. Conner, United States District Judge, and a jury. 


Trial of this case centered upon the marriages of five 
Chinese male aliens and five United States citizens. It 
was undisputed that the marriages were entered into 
with a principal purpose of obtaining permanent resi- 
dence in the United States for the alien spouses. 


It also was undisputed 
as a matter of law. 


A foreign national married to an Amervican 


may apply for and obtain an immigrant visa, and may 
thereafter be admitted to the United States as a perma- 


nent resident regardless of any existing quotas. To 
obtain the immigrant visa, the American spouse signs 
and submits a petition to the ston aap and Natural- 
ization Service (“INS”) which contains miscellaneous in- 
formation regarding the marriage and the spouses and, 
us particularly relevant to this case, a statement as to th 
place of residence of the married couple. As a matter 
of policy, INS, upon receiving the petition, conducts 

investigation which includes sate interviews of 

» spouses. The purpose of the investigation is to deter- 
mine the bona fides of the mari lage. If approved, the 
petition is forwarded by INS to the State Department as 
authority for issuance of the immigrant visa. Permanent 
status follows (A. 77-79). 


The standard INS petition forms are known as I-130 
titions. Copies of the petitions involved in this case 

» set forth as Exhibits 9B, 16B, 24B, 32B, and 41B (A. 
Thes contain various items of information 

about the spouses, the marriage, and, as noted, the address 
in the United States at which the couple had last resided. 


Indictment 76 Cr. 439 contained fourteen counts. 
Chu together with Kuo Ping Yu, known as Jimmy Yu, and 
Jean Fong were named as defendants 

Count One charged that Chu, Yu, and Fong conspired 

! the United States, and to file false statements, 
i.e., the 1-130 petitions, with INS. 


to de aha uc 


Counts Two ' ;ough Seven charged Chu alone with 
the making of faise statements in violation of 18 U.S.C. 
1001. The charge of falsity in each of these counts was 
identical, namely, that Chu falsely represented that the 
particular couple involved was residing at a stated ad- 
dress, when, according to the prosecution, Chu knew that 
the spousez did not live at that address, and indeed never 
intended to live together at any address. 2 


Counts Eight through Fourteen charged Chu alone 
with obstruction of justice in violation of 18 U.S.C. § 1505. 
Again, the charge in each of these counts was identical, 
namely, that Chu had suborned the spouses to give false 
testimony during the personal I-130 interviews mentioned 


false statements counts ‘Two and Seven) 

obstruction counts ‘Thirteen and Four- 
teen) were dismissed by Judge Conner for evidentiary 
insufficiency. 


The testimony was presented in six trial days, after 


which the jury deliberated over two days before returning 
its verdict of guilt as to all three defendants. Chu was 
sentenced on July 1, 1976. He received a six months 
suspended sentence and was fined a total of $23,000. Fines 
were imposed on each count with the result that the con- 


curreut sentence doctrine does not apply. 


Statement of Facts 


The principal prosecution witnesses were five young 
women and three of their alien spouses. Although the 
prosecution claimed that each of these witnesses nad 
knowingly pa*ticipated in a fraud upon the United States, 
each of them ‘vas given immunity (A. 127-128, 207, 305- 
306, 432-433, 539, 614-615, 724-725, 787-788). The 


Chinese aliens also were offered varying degrees of assis- 


¢ 


Chinese male alie? aid the ‘ve introduced 
purpose of 
permanen 


were 


The couples entered into lawful and binding marriages. 


same day, they provided relevant infor 


Chu and executed blank [-130 INS | 


i 


tions subsequently were 
| : 


peti 
} 


with the information provided 


wedding days. 


The false tatement wore based upon 
answers given to the stion “last address at 


couple resided together” ‘Exhs. 9B, 16B, 24B, 32B, 


] The prosecution said nat the statements 


that the spouses 


1] 


199, 260, 


The prosecution also proved noweve 


¢ 


‘ely upon the 1-130 petitions and, as a matter of uniform 


policy, investigated a interviewed the participants in 


all alien marriages in order to determine the bona fides 
of the marital relationship before considering the question 
of permanent residence for the alien spouse (A. 74, 380- 


381). The usual interview questioned the spouses about 
the de- 


how and where they met, where they lived, and 


tails of their claimed marital environment. The various 


spouses were asked or" example, to describe their 1 si- 
dences, the color of their shower curtains, the distance 


to the bus stop, and other items designed to verify that 


the spouses in fact were living together ‘A. 80 
spouses were interviewed separately. The pres- 
counsel was allowed, but counsel was forbidden 

spouses between the individual interviews 

The prosecution witnesses testified that Chu 

for these I-130 interviews and, knowing 

they were not living together, suborned false testi- 
nony about the details of their residence and relation- 


A. 199-200, 289-290, 407-410, 522-524, 716-717, 


He said th spouses told him they 
ve together, and denied suborning false testi- 
preparation for the I-130 interviews. He said 
ew the male aliens were paying the young women 
| $3500 as consideration for their agreement to 
marry, but that this was not unusual in mixed marriages 
for the purpose cf obtaining permanent residence. He 
} 


said he was present during the actual I-130 interviews 


and recognized that some answers during those inter- 


views were lot true. # said he did not correct these 


1 


untruths because of his rosition as counsel! He said 
however that he subsequently advised his clients that 


there was no reason to falsify and, on at least one occa- 
living together (A. 860-870, 


While this case a ins blush would appear vel'y 


strong from the prosecution’s point of view, in fact it 


involved a closely contested issue of credibility, as we 


believe is demonstrated by 
tion in this relatively short trial. It was Chu’s word 


he length of the jury delibera- 
against the testimony of the eight spouse witnesses. 


Although we know that the evidence must be viewed 


most favorably to the prosecution, and do not challenge its 


Numerous prio 
Many of 


develope d 
iminat ad 


signed sworn INS 
\Moreove 
amir 


spouses 


told them 


We 
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mination oi 


128-160, 208-2: 


725-749. 789-811 
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oint is that 
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‘ma evidence of guilt 


claims. 


ARGUMENT 


POINT | 


A new trial should be ordered wy reason of the 
pollution of the jury and by reason of the court's 
failure to interrogate each of the jurors individually 
in the robing room with regard to possible prejudice. 


Chu’'s he jury received 
fternoon on May 

at approxi- 

did not 


of credibility 
\ videnced by 
reading 
verdict wi 
‘eading. 
On saturday, M u %, 1976, during the 6:00 P.M. 
38 Television New 


the widely-know1 cor- 
pondent Dan Rather 


reported out of Miami 
vy had become a natior 
Immigration and Naturalization 
1e transcript of that broadcast is contained 
Appendix (A. 1444-1446 
Miami correspondent, three other 
this segment: a Miami lawyer; 
iami; and an unidentified 
prostitute who had mar- 


false marriage intended 


frauds 


‘onsidered 
A. 504-506 


‘he motion for a mistrial should have been granted. 
The transcript of the televise spot speaks for 
itself on the issue of prejudice. iven the prosecution 
recognized its prejudicial nature with its candid state- 
ment “that perhaps there may | yrejudice on the part 


of Mr. Agoney’—the juror who actually saw the broad- 
east (A. 495). 


Agoney’s discharge would not have solved the prob- 
lem however, and in fact would have increased the poten- 
tial for prejudice. Agoney had mentioned ‘he broadcasi 
to “about” ten jurors, and the natural jury reaction to 
his discharge would have been to speculate as to how 
precisely prejudicial the broadcast must have been. As 
will heighte 
the speculation that what he heard was adverse to tl 


defendants.” (A. 502). Defense counsel 


+ { sc 


counsel stated, the discharge of Agoney 


in a dilemma whi could not be solved. 
itl he juro) who had seen the broadcast 


+ 


their clients to adverse speculation by the 


other jurors. A mistrial was the only certain remedy. 


the Agoney situation required in- 


dividual interrogation of the other jurors. Individual 


inquiries could have focused upon the impact on each 
juror of what Agoney had vy said, could have de- 


; : es % 
termined more precisely what : vy in faet did 
(there was dispute on this point). and could also have 


inquired as to the possible adverse prejudicial reaction 


to a discharge of Agoney. 


had the incident occurr 


ion of the jury, a robing room examination of any Juror 


ex yosed the broadcast would hay en required. Sec- 


tion 3.4/a) of the ABA’s Standard: ing to Fair 


Trial and 


“Wherever there is believed to be a significant 
possibility that individual talesmen will be in- 


11 


eligible to serve because of exposur2 to potentially 
prejudicial material, the examination of each juror 
with respect to his exposure shall take place out- 


side the presence of other chosen and prospective 
jurors.” (‘emphasis added) 


The ABA Standard has been adopted in this and 
other circuits. United States v. Colabella, 448 F.2d 1299, 
1303, n.5 (2d Cir. 1971), cert. denied, 405 U.S. 929 (1972) ; 
United States v. Liddy, 509 F.2d 428, 4385 (D.C. Cir. 
1974); United States v. Addonizio, 451 F.2d 49, 67 (3d 
Cir.), cert. denied, 405 U.S. 986 (1972); Patriarca v. 
United States, 402 F.2d 314, 318 (lst Cir. 1968), cert. 
denied, 393 U.S. 1022, rehearing denied, 393 U.S. 1124 
(1969); Silverthorne v. United States, 400 F.2d 627. 639- 
640 (9th Cir. 1968), cert. denied, 400 U.S. 1022 (1971). 


This standard is based upon the accepted realization 
that a truthful admission of prejudice is far more likely 
during isolated individual questioning than in group open- 
court interrogation. United States v. Colabeila, supra; 
United States v. Accardo, 298 F.2d 133 (7th Cir. 1962); 
Coppedge Vv. United States, 272 F.2d 504 (D.C. Cir. 1959), 
cert. denied, 368 U.S. 855 (1961). 


in: /abella, negative prejudgment was expressed by 
vari rors during the open-court jury selection voir 
dire. «his Court refused to reverse on the record of that 
case, but specifically noted that the matter did not involve 


prejudicial publicity, and then stated, 4485 F.2d at 13038: 


“Having disposed of the case before us on the 
merits, we believe it might be of some aid to dis- 
trict judges, if we noted that there may be circum- 
stances when it would be better practice for the 
judge to question each prospective juror out of the 
presence of other prospective jurors, but, of course 
in the presence of counsel and the defendant.” 


Court cited the ABA Standard se 


the language 


‘It is too much to expect of human nature that a 


uror would volunteer, in open court, before his 


fellow iurors, that he would Le influenced in his 


verdict by a newspaper story of the trial.” 
then concluded, 448 F. at 


is any foundation for concern 
about juror partiality, partiality of the sort which, 
if expressed, might affect other prospective jurors, 
the demands of the ‘most priceless’ safeguard of 


—the right to trial by 
ruidelines suggested above.” 


individual interrogation of the jurors 
case. The week-end publicity Was 
1 +} 


n segment virtually tracked the 
allegations against Chu. An INS official appeared on the 


} + sal +7 ] « ‘ tifa, ] ’ . ”? « > re , + ] 
broadcast, identified as a “fraud expert,” and was quoted 


1 nat St f her 100 cases per month “are 


as Stating Ne 


frauds.” 


The questioning of Juror No. 8 |Lynch| was not suffi- 


cient. Indeed, it increased the need for individual ques- 
tioning of the other jurors, since Lynch disagreed with 


Agoney as to what Agoney had said. These jurors said: 


Agoney. “No, I just asked the other jurors this 
morning if they have seen the television 


— 


Florida situ- 


show pertaining to that 
ation.” (A. 489). 

‘When he came into the jury room he sai 
‘anybody watch the 6 o’clock news Saturday 


night, and I don’t think anybody had 


watched it except him, and he said it was 
the exact same case, ouly it was down in 
Florida. That’s all he said.” (A. 491) 


We believe in fact that even individual interrogation 
of all the jurors could not have cured the problem. At 
the very least, however, it should have been tried. 


POINT Il 


A hearing should have been ordered on the 
question of government responsibility for the preju- 
dicial televised news spot. 


During the colloquy on the weekend publicity, defense 
counsel expressly reserved the right to request an evi- 
dentiary hearing on the question of government responsi- 
bility for the televised news spot (A. 504-505). A post- 
trial hearing was requested and denied. A hearing should 
have been granted. 


Chu was arraigned on January 12, 1976. Trial for 
the week of May 3, 1976 was fixed on January 23, 1976. 


Even ignoring the obvious prejudice of the broadcast in 


If, a new trial surely is required if the government 
knew or had reason to know with due diligence that the 
broadcast would play in New York during Chu’s trial. 
Government responsibility for prejudicial publicity clearly 
is a material consideration in matters such as this. See, 
e.g.. United States v. Sweig, 316 F. Supp. 1148, 1154 

S.D.N.Y. 1970); United States v. Cohn, 230 F. Supp. 
587, 589 (S.D.N.Y. 1964). 


Clearly the facts in this case were sufficient to raise a 
question of responsibility on the government’s part. INS 


ision of 
appropriate 
OSE 


1 
tn¢ 


in question resulte 
a private network 
Indeed the inference of governm 


é the 


VISION ap} 
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he pas 
iudgment 

required. 

rovernment to 


such de- 


om INS suggestion? 


enforcement 


and when? 


interview, including 


not actually broadcast? 


broadeast would play 


the issue were 


broadcast would play, 


broadcast would 


or any 


knowledge cr responsibility on the 
part of the United States Attorney in this District is 
immaterial. The me government, and 
all of its members are responsible for conduct of other 
members which tes real or potential prejudice. See, 
e.g., Giglio Vv. Ui is s, 405 U 50, 154 (1971); 
Delaney v. Unite States, 199 F.2d me be 
1952 


Attorney was 


government— 


g 
the effect of publicity “ by Congressional 


hearings. In Giglio, a prosecution witness misrepre- 
sented the absence of promises in return for his testi- 
mony. The trial prosecutor did not know of the prom- 
ises, which had been made by another Assistant. The 
; nonetheless reversed the conviction. It 


at 154: 


must be attri- 


Government.” 


uuld be remanded for an 
evidentiary hearing on possible government culpability 


in this regard. 


POINT Ill 


The evidence on the false statement counts 
did not warrant or support a charge on recklessness. 


The prosecution’s witnesses testified that Chu was told 
the marriages were sham and that the couples would 
not be living together at the addresses set forth on the 
form. Their testimony was based on alleged specific 
‘conversations with Chu which, if believed, demonstrated 
full knowledge on Chu’s part of the sham nature of the 


marriages in question. Chu admitted discussing the 
spouses’ intentions but insisted they had told him they 
intended to live together as husband and wife (| A. 860-870) 
This therefore was not a case like United States v. 
Sarantos, 455 F.2d 877 (2d Cir. 1972). where a reckless- 
ness instruction was approved in circumstances in which 
as this Court specifically noted, the prosecution failed 
to show that the defendant ever was explicitly tol’ that 
the couples did not intend to together. Nor was this a 
case where the prosecution ever claimed or offered >roof 


that Chu consciously closed his eyes to what was plain 


Its witnesses said Chu had been told the truth, 


prosecutor argued that Chu had been told 


Chu denied it. The only issue, as the trial judge 


1357 


himself recognized, was whom to believe (A. 


Nevertheless, at the prosecutor’s request and over 


defense objection, the court instructed the jury that the 
element of knowledge could be established alternatively 
a finding of recklessness on Chu’s part (A. 1349). 
result was to open the unacceptable possibility that 


the jury could disbelieve the prosecution’s own witnesses, 


reject the prosecutor’s own summation, and neverthe- 


less conviet Chu. 


17 


Jury instructions necessarily must be confined to 
the issues in the particular case as developed by the evi- 
dence. See, e.g., Ryan Vv. United States, 314 F.2d 30 
311 t! AY. : Sims v. Texas and New Orleans 

‘ert. denied, 361 U.S. 

States, 258 F.2d 

U.S. 927 
fusing a jury which 

ndulge in conjecture and speculation rather 
function of weighing the evidence against 
les as framed at trial. ‘nited States v. Breitling, 
20 How. 


ihe trial judge assumed facts 


charge which had not been evidenced at trial. 


this ground, the Supreme Court stated on 


“It is clearly error in a court to charge a 
upon a supposed or conjectural state of facts, 

of which no evidence has been offered. The in- 
struction presupposes that there is some evidence 
which they may think sufficient 

facts hypothetically assumed in 


and 11 tnere is no 


right to consider, 
them in coming to cor- 
rect conclusions, but its tendency is to embarrass 


mislead them. may induce them to in- 


of welgning the t 


has been inserted into a case 
jury from a proper consideration 
hand, a conviction so based canno 


vited States, 350 F.2d 131, 183- 


134 (10th Cir. 
unquestionably 
onfused and misled 


F ’ 
(/nited States 


(hu was 
innocence based upon the case t was presented and 


argued by the prosecution. 
on recklessness in effect vonstituted a second-line and 


never argued theory or W rongd ing. Given the length of 


The requested instructior 


1 . 
t 


. ‘ } + + + 1; , 
n tn} ne possibility of 


deliberation in this short trial, 


ne issue t credibilit ‘lear, and the 


cklessness inst 


POINT IV 


The evidence was insufficient to prove the single 
conspiracy charged in Count One and that count 
should therefore have been dismissed. 


Count One charged a single conspiracy between Fong, 


‘ 


defraud the United States and 
statements prosecution, in its 
bill of particulars, and citizen 
spouses were also of tha conspiracy, low: 
ever, the evidence at rial failed t stablish at the 
individual spouses had _ sufficient con vith each 
ther and with the three defendan to warrant a finding 

were members of the single conspiracy charged. 
U d States, 328 U.S. 750 (1946): 


see also United t Bra 118 F.2 78 12 
Cj 1969 At he he evidence howed th: each alien 


were brought to Chu by either Fong or Yu Thev thu 


clearly were unconnected “spoke conspirators’ of the 
type In olved i not! B ‘1 ley and Kotteak 8, . (pra, 
and could not constitute the continuing “core” of con- 
pirators esse? establisl existence of the single 
conspl i¢ ch; ret / r¢ Ntate \ B 536 } 2 
376 (2d Cir. 1964 
TK x na ] (hu n Fong and Yu were 
ho to b mem be of ne onspiracy charged n 
Count One ount should have been dismissed. Sin 
! nce Was insufficier to stablish such partici 
path 8) rong o Yu, Chu was entitled in acquittal 
ned dismis n tt eour United Ste Vv. Williams 
03 F.2d 50, 54 (6th Cir. 1974); United States v. F 
130 F.2d 56, 57 id Ci t enied, 317 U.S. 666 
1942 
\ conspl {¢ au equire a specific intent to 
do so, which in turn requires proof that the conspirators 
, 4 4 4 that the I'nited States wa to be de- 
frauded As t} Supreme Court stated in Direct Sale C 
v, l ted Sta 119 U.S. 703, 711 1943 
Withou he knowledge tne ntent cannot ; 
exist Furthermore, to establish the intent, the 
evidence of knowledge must be ec not equl- 


citations omitted | 


States, 360 U.S. 672 


1959): cf. Bufalino v. United States, 285 F.2d 408 
(2d Cir. 1960). In this case knowledge that the United 


States was to be defrauded required proc* that each 


alleged core conspirator, Chu, Yu, and Fong, was aware 


} ] + ] ‘ narriag valid . 
that under the immigration laws a marriage valid unde 


of know ingly 
a falsity 
e defendants 


he judge chare 


language, that no defend- 


conspiracy 
an agreement, plan 
lication containing stat 


f 
LAldSe 


as instructed 


both objects 


they found that a 


spiracy t mmit one wa tablishe A. 1335. 1402 
1404-1405 | Phim tiene 


CONS! 


to which object 
he jury is therefore re- 


ith regard to 


POINT V 


The trial court erred in failing to instruct the 


jury, as requested, with respect to the attorney- 
client relationship. 


ses made falss 
and when and 
121-122, 201- 
Since 


‘ had 
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and the prose 


ummation \ 1185, 1194, 


7) S ») + . f . + ‘ 
1205, 1208 neretore essential! 


to Chu’s defense 
jury be instructed with respect to an attorney’s 
bligation to maintain the confidences of his client. There- 


requested the court to instruct the jury 


relationship 


l} as a 


lisclosure to the INS that 


t no adverse infer- 


of his non-dis- 
good faith 
forbade 

lverse in- 


denied both 


beer 

‘hu and 

also cleat 

spouses testified falsely be- 

result of that attorney- 

client relationship ind even if the court was not satis- 
fied that as a matter of 1: the attorney-client privilege 
yrrecluded disclosure, a tne very least the jury should 
been told that no advevse inference could or should 

awn against Chu frum his silence if Chu, in good 


he could not make such disclosuy ¢ 


CONCLUSION 


The judgment of conviction should be reversed. 
Count One should be dismissed. 
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